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Introduction
The Law Society of Western Australia is the peak professional association for lawyers in Western
Australia. Established in 1927, the Society is a not‐for‐profit association dedicated to the
representation of its members and the enhancement of the legal profession through being a
respected leader and advocate on law reform, access to justice and the rule of law.

Australian Consumer Law Review – Interim Report
The Law Society notes that:


the ACL Review is being conducted by Consumer Affairs Australia and New Zealand (CAANZ) in
accordance with terms of reference agreed by the Legislative and Governance Forum on
Consumer Affairs in June 2015.



the review commenced on 31 March 2016 with the release of an Issues Paper for public
consultation, with submissions sought by 27 May 2016.



a wide range of stakeholders made submissions on the Issues Paper providing views on how
Australia’s consumer policy framework is operating and what could be improved. This helped
inform the drafting of the Interim Report which now seeks stakeholder views on issues and
potential options for reform in a range of key areas including how the consumer policy
framework could more effectively meet its objectives and address the risk of consumer and
business detriment at an appropriate level of regulatory burden.



CAANZ is proposing to prepare a Final Report to present to the Legislative and Governance
Forum on Consumer Affairs by March 2017.

The Law Society is pleased to provide this Submission to Consumer Affairs Australia and New
Zealand in response to the Australian Consumer Law Review – Interim Report noting that it does not
intend to respond to all questions posed in the Interim Report.

1

SETTING THE CONTEXT

1.

Would further regulator guidance on the ACL’s application to the activities of charities, not‐
for‐profits and fundraisers help raise consumer awareness and provide greater clarity to the
sector?
If so, what should be included in this guidance?

2.

Are there currently any regulatory gaps with regard to the conduct of fundraising? If so:


What is the extent of harmful conduct or consumer detriment that falls within these
regulatory gaps or ‘grey areas’, and does it require regulatory intervention?
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What costs would it impose on business, for example, what processes or practices
would need to be changed?

28.



What impacts would it have on safety outcomes for consumers?



What, if any, transitional arrangements would be required for businesses?



Are the any unintended consequences of a general safety provision?

Are there any current overseas models, or features of models, that should be considered in
any general safety provision? If so, why? Would adaption be required for the Australian
context?

29.

Should a “performance‐based approach to product safety standards be introduced?


What changes would businesses need to implement, and what are the associated costs?
What impacts would a “performance‐based” approach have for consumers?


30.

Are there any unintended consequences, and how could these be addressed?

How could the approach be designed? For example:


Are there any current domestic or overseas models, or features of models, that should
be considered?



How would it interact with other elements of the current regime, or with a general
safety provision?


31.

What, if any, transitional arrangements would be required for businesses?

Should the mandatory reporting triggered be clarified? If so:


How should this be achieved?



What changes would businesses need to implement to their current reporting processes
and what impact would this have on their compliance costs?



How would this affect the information that is available to regulators, and product safety
outcomes for consumers?

32.

Should the current timeframe for making a mandatory report be extended? If so:


What time period should apply?



Should it be accompanied by other requirements, for example, immediate notification?



What changes to businesses processes would be needed, and what would be the impact
on compliance costs?

33.



What, if any, transitional arrangements would be needed?



Are there any unintended consequences, and how could these be addressed?

Should a statutory definition of a voluntary recall be introduced? Would this address the
concerns raised? If so:
 How should a voluntary recall be defined?
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What penalties and remedies should apply?



What, if any, transitional arrangements would be required? How should business be
made aware of contract terms that have been declared “unfair”?



Are there any unintended consequences, challenges or risks that need to be
considered?

45.

Would empowering ACL regulators to compel evidence from a business to investigate whether
a term is unfair be appropriate enforcement tool? If so, what should be the scope of this
power?

46.

Are there any unintended consequences, challenges or risks that need to be considered?

47.

Should the “grey list” of examples of unfair contract terms be expanded? If so:


What examples should be added?



Would this help address systemic issues or provide greater clarity for businesses and
consumers?


48.

Are there any unintended consequences, risks or challenges that should be considered?

What are your views on maintaining the current unsolicited selling provisions? Is there
another approach that would provide a more effective and proportionate response? If so,
how?

49.

Are there any unintended consequences, risks or challenges that should be considered?

50.

Should the cooling‐off period be replaced with an opt‐in mechanism? If so:


How should it be designed? For example, should it apply to all unsolicited sales on high‐
risk sales? How should “high‐risk” sales be defined?



What would be an appropriate length of the opt‐in period?



Should there be any exemptions?



What is the likelihood that consumers would exercise an “opt in” right? What impact
would this have on sales across all sectors that engage in unsolicited selling, and what
differenc4e would this make to consumers?

51.

Should additional rights and protections apply to the unsolicited sale of enduring service
contracts? If so:


How should it be designed? For example, what rights should apply” How would
‘enduring service contract” be defined? Are there any appropriate exemptions to
consider?



What should be the length, for example, of an extended cooling‐off period? When
should a termination right cease to apply?
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